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a Form 1120, ““U.S. Corporation Income
Tax Return,” along with all other re-
lated forms, schedules, and statements
that are required to be attached to the
Form 1120, and all members of the
Form 1120 series of returns, including
amended and superseding returns.

(5) Determination of 250 returns. For
purposes of this section, a corporation
or controlled group of corporations is
required to file at least 250 returns if,
during the calendar year ending with
or within the taxable year of the cor-
poration or the controlled group, the
corporation or the controlled group is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns. In
the case of a short year return, a cor-
poration is required to file at least 250
returns if, during the calendar year
which includes the short taxable year
of the corporation, the corporation is
required to file at least 250 returns of
any type, including information re-
turns (for example, Forms W-2, Forms
1099), income tax returns, employment
tax returns, and excise tax returns. If
the corporation is a member of a con-
trolled group, the determination of the
number of returns includes all returns
required to be filed by all members of
the controlled group during the cal-
endar year ending with or within the
taxable year of the controlled group.

(e) Example. The following example
illustrates the provisions of paragraph
(d)(b) of this section:

Example. The taxable year of Corporation
X, a fiscal year taxpayer with assets in ex-
cess of $10 million, ends on September 30.
During the calendar year ending December
31, 2007, X was required to file one Form 1120,
““U.S. Corporation Income Tax Return,” 100
Forms W-2, “Wage and Tax Statement,” 146
Forms 1099-DIV, ‘“‘Dividends and Distribu-
tions,” one Form 940, ‘“Employer’s Annual
Federal Unemployment (FUTA) Tax Re-
turn,” and four Forms 941, ‘“‘Employer’s
Quarterly Federal Tax Return.” Because X is
required to file 252 returns during the cal-
endar year that ended within its taxable
year ending September 30, 2008, X is required
to file its Form 1120 electronically for its
taxable year ending September 30, 2008.

(f) Effective/applicability dates. This
section applies to corporate income tax
returns for corporations that report
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total assets at the end of the corpora-
tion’s taxable year that equal or exceed
$10 million on Schedule L of their
Form 1120, for taxable years ending on
or after December 31, 2006, except for
the application of the short year rules
in paragraph (d)(5) of this section,
which is applicable for taxable years
ending on or after November 13, 2007.

[T.D. 9363, 72 FR 63811, Nov. 13, 2007]

§301.6011-6 Statement of series and
series organizations [Reserved]

§301.6011-7 Specified tax return pre-
parers required to file individual
income tax returns using magnetic
media.

(a) Definitions.

(1) Magnetic media. For purposes of
this section, the term magnetic media
has the same meaning as in §301.6011-
2(a)(1).

(2) Individual income taxr return. The
term individual income tax return means
any return of tax imposed by subtitle A
on individuals, estates, and trusts.

(3) Specified tax return preparer. The
term specified tax return preparer means
any person who is a tax return pre-
parer, as defined in section 7701(a)(36)
and §301.7701-15, unless that person rea-
sonably expects to file 10 or fewer indi-
vidual income tax returns in a calendar
year. If a person who is a tax return
preparer is a member of a firm, that
person is a specified tax return pre-
parer unless the person’s firm members
in the aggregate reasonably expect to
file 10 or fewer individual income tax
returns in a calendar year. Solely for
the 2011 calendar year, a person will
not be considered a specified tax return
preparer if that person reasonably ex-
pects, or if the person is a member of a
firm, the firm’s members in the aggre-
gate reasonably expect, to file fewer
than 100 individual income tax returns
in the 2011 calendar year. Solely for
purposes of this section, a person is
considered a member of a firm if the
person is an employee, agent, member,
partner, shareholder, or other equity
holder of the firm.

(4) File or Filed. (i) For purposes of
section 6011(e)(3) and these regulations
only, an individual income tax return
is considered to be ‘‘filed”’ by a tax re-
turn preparer or a specified tax return
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preparer if the preparer submits the in-
dividual income tax return to the IRS
on the taxpayer’s behalf, either elec-
tronically (by e-file or other magnetic
media) or in mnon-electronic (paper)
form. Submission of an individual in-
come tax return by a tax return pre-
parer or a specified tax return preparer
in non-electronic form includes the
transmission, sending, mailing or oth-
erwise delivering of the paper indi-
vidual income tax return to the IRS by
the preparer, any member, employee,
or agent of the preparer, or any mem-
ber, employee, or agent of the pre-
parer’s firm.

(ii) An individual income tax return
will not be considered to be filed, as de-
fined in paragraph (a)(4)(i) of this sec-
tion, by a tax return preparer or speci-
fied tax return preparer if the tax re-
turn preparer or specified tax return
preparer who prepared the return ob-
tains, on or prior to the date the indi-
vidual income tax return is filed, a
hand-signed and dated statement from
the taxpayer (by either spouse if a
joint return) that states the taxpayer
chooses to file the individual income
tax return in paper format, and that
the taxpayer, and not the preparer, will
submit the paper individual income tax
return to the IRS. The IRS may pro-
vide guidance through forms, instruc-
tions or other appropriate guidance re-
garding how tax return preparers and
specified tax return preparers can doc-
ument a taxpayer’s choice to file an in-
dividual income tax return in paper
format.

(iii) The rules contained in this sec-
tion do not alter or affect a taxpayer’s
obligation to file returns under any
other provision of law. The definition
of file or filed by a tax return preparer
or specified tax return preparer con-
tained in paragraph (a)(4)(i) of this sec-
tion applies only for the purposes of
section 6011(e)(3) and these regulations
and does not apply for any other pur-
pose under any other provision of law.

(b) Magnetic media filing requirement.
Except as provided in paragraphs
(a)(4)(ii) and (c) of this section, any in-
dividual income tax return prepared by
a specified tax return preparer in a cal-
endar year must be filed on magnetic
media if the return is filed by the spec-
ified tax return preparer.
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(c) Ezxclusions. The following exclu-
sions apply to the magnetic media fil-
ing requirement in this section:

(1) Undue hardship waiver. The IRS
may grant a waiver of the requirement
of this section in cases of undue hard-
ship. An undue hardship waiver may be
granted upon application by a specified
tax return preparer consistent with in-
structions provided in published guid-
ance and as prescribed in relevant
forms and instructions. A determina-
tion of undue hardship will be based
upon all facts and circumstances. The
undue hardship waiver provided to a
specified tax return preparer may
apply to a series or class of individual
income tax returns or for a specified
period of time, subject to the terms
and conditions regarding the method of
filing prescribed in such waiver.

(2) Administrative exemptions. The IRS
may provide administrative exemp-
tions from the requirement of this sec-
tion for certain classes of specified tax
return preparers, or regarding certain
types of individual income tax returns,
as the IRS determines necessary to
promote effective and efficient tax ad-
ministration. The IRS may provide ad-
ministrative exemptions and any cri-
teria or procedures necessary to claim
an administrative exemption through
forms, instructions, or other appro-
priate guidance.

(d) Reasonably expect to file—(1) In
general. The determination of whether
a tax return preparer reasonably ex-
pects, or if the preparer is a member of
a firm, the firm’s members in the ag-
gregate reasonably expect, to file 10 or
fewer individual income tax returns
(or, in the case of the 2011 calendar
year, fewer than 100 individual income
tax returns) is made by adding to-
gether all of the individual income tax
returns the tax return preparer and, if
the preparer is a member of a firm, the
firm’s members reasonably expect to
prepare and file in the calendar year.
In making this determination, indi-
vidual income tax returns that the tax
return preparer reasonably expects will
not be subject to the magnetic media
filing requirement under paragraph
(a)(4)(ii) of this section or are excluded
from the requirement under (c)(2) of
this section are not to be counted. Indi-
vidual income tax returns excluded
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from the magnetic media filing re-
quirement under paragraph (c)(1) of
this section are to be counted for pur-
poses of making this determination.

(2) Time for making determination of
reasonable expectations. The determina-
tion regarding reasonable expectations
is made separately for each calendar
year in order to ascertain whether the
magnetic media filing requirement ap-
plies to a tax return preparer for that
year. For each calendar year, the de-
termination of whether a tax return
preparer and the preparer’s firm rea-
sonably expect to file 10 or fewer indi-
vidual income tax returns (or, in the
case of the 2011 calendar year, fewer
than 100 individual income tax returns)
is made based on all relevant, objec-
tive, and demonstrable facts and cir-
cumstances prior to the time the tax
return preparer and the preparer’s firm
first file an individual income tax re-
turn during the calendar year.

(e) Examples. The following examples
illustrate the rules of paragraphs (a)
through (d) of this section.

Example 1. Tax Return Preparer A is an ac-
countant who recently graduated from col-
lege with an accounting degree and has
opened his own practice. A has not prepared
individual income tax returns for compensa-
tion in the past and does not plan to focus
his practice on individual income tax return
preparation. A intends instead to focus his
practice on providing specialized accounting
services to certain health care service pro-
viders. A has no plans to, and does not, em-
ploy or engage any other tax return pre-
parers. A estimates that he may be asked by
some clients to prepare and file their indi-
vidual income tax returns for compensation,
but A expects that the number of people who
do ask him to provide this service will be no
more than seven in 2012. In fact, A actually
prepares and files six paper Forms 1040 (U.S.
Individual Income Tax Return) in 2012. Due
to a growing client base, and based upon his
experience in 2012, A expects that the num-
ber of individual income tax returns he will
prepare and file in 2013 will at least double,
estimating he will prepare and file 12 Form
1040 returns in 2013. A does not qualify as a
specified tax return preparer for 2012 because
A reasonably expects to file 10 or fewer re-
turns (seven) in 2012. Consequently, A is not
required to electronically file the individual
income tax returns he prepares and files in
2012. A’s expectation is reasonable based on
his business projections, individual income
tax return filing history, and staffing deci-
sions. A is a specified tax return preparer in
2013, however, because based on those same

28

26 CFR Ch. | (4-1-12 Edition)

factors A reasonably expects to file more
than 10 individual income tax returns (12)
during that calendar year. A, therefore, must
electronically file all individual income tax
returns that A prepares and files in 2013 that
are not otherwise excluded from the elec-
tronic filing requirement.

Example 2. Same facts as in Example 1, ex-
cept three of Tax Return Preparer A’s clients
specifically chose to have A prepare their in-
dividual income tax returns in paper format
in 2012 with the clients mailing their respec-
tive returns to the IRS. A expects that these
three clients will similarly choose to have
him prepare their returns in paper format in
2013, with the clients being responsible for
mailing their returns to the IRS. A is not re-
quired to electronically file these three re-
turns in 2013 because the taxpayers chose to
file their returns in paper format. A obtained
a hand-signed and dated statement from
each of those taxpayers, indicating that they
chose to file their returns in paper format.
These three individual income tax returns
are not counted in determining how many
individual income tax returns A reasonably
expects to file in 2013. Because the total
number of individual income tax returns A
reasonably expects to file in 2013 (nine) does
not exceed 10, A is not a specified tax return
preparer for calendar year 2013, and A is not
required to electronically file any individual
income tax return that he prepares and files
in 2013.

Example 3. Tax Return Preparer B is a solo
general practice attorney in a small county.
Her practice includes the preparation of
wills and assisting executors in admin-
istering estates. As part of her practice, B
infrequently prepares and files Forms 1041
(U.S. Income Tax Return for Estates and
Trusts) for executors. In the past three
years, she prepared and filed an average of
five Forms 1041 each year and never exceeded
more than seven Forms 1041 in any year.
Based on B’s prior experience and her esti-
mate for 2012, made prior to the time she
first files an individual income tax return in
2012, she reasonably expects to prepare and
file no more than five Forms 1041 in 2012. Due
to the unforeseen deaths of several of her cli-
ents in late 2011, B actually prepares and
files 12 Forms 1041 in 2012. B does not find
out about these deaths until after she has al-
ready filed the first Form 1041 in 2012 for an-
other client. B is not required to electroni-
cally file these returns in 2012. She does not
qualify as a specified tax return preparer for
calendar year 2012 because prior to the time
she filed the first Form 1041 in 2012, she rea-
sonably expected to file 10 or fewer indi-
vidual income tax returns in 2012.

Example 4. Same facts as Example 3, except,
in addition to the five Forms 1041 that she
expects to prepare and file in 2012, Tax Re-
turn Preparer B also expects to prepare and
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file 10 paper Forms 1040 (U.S. Individual In-
come Tax Return) in 2012, based upon the re-
quests that she has received from some of
her clients. Because the total number of in-
dividual income tax returns B reasonably ex-
pects to file in 2012 (fifteen) exceeds 10, B is
a specified tax return preparer for calendar
year 2012, and B must electronically file all
individual income tax returns that B pre-
pares and files in 2012 that are not otherwise
excluded from the electronic filing require-
ment.

Example 5. Firm X consists of two tax re-
turn preparers, Tax Return Preparer C who
owns Firm X, and Tax Return Preparer D
who is employed by C in Firm X. Based upon
the firm’s experience over the past three
years, C and D reasonably expect to file nine
and ten individual income tax returns for
compensation, respectively, in 2012. Both C
and D must electronically file the individual
income tax returns that they prepare in 2012,
unless the returns are otherwise excluded
from the electronic filing requirement, be-
cause they are members of the same firm and
the aggregated total of individual income
tax returns that they reasonably expect to
file in 2012 (nineteen), exceeds 10 individual
income tax returns.

(f) Additional guidance. The IRS may
implement the requirements of this
section through additional guidance,
including by revenue procedures, no-
tices, publications, forms and instruc-
tions, including those issued electroni-
cally.

(g) Effective/applicability date. This
section is effective on March 30, 2011,
and applicable to individual income tax
returns filed after December 31, 2010.

[T.D. 9518, 76 FR 17528, Mar. 30, 2011]

§301.6011(g)-1 Disclosure by taxable
party to the tax-exempt entity.

(a) Requirement of disclosure—(1) In
general. Except as provided in para-
graph (d)(2) of this section, any taxable
party (as defined in paragraph (c) of
this section) to a prohibited tax shelter
transaction (as defined in section
4965(e) and §53.49656-3 of this chapter)
must disclose by statement to each
tax-exempt entity (as defined in sec-
tion 4965(c) and §53.4965-2 of this chap-
ter) that the taxable party knows or
has reason to know is a party to such
transaction (as defined in paragraph (b)
of this section) that the transaction is
a prohibited tax shelter transaction.

(2) Determining whether a taxable party
knows or has reason to know. Whether a
taxable party knows or has reason to
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know that a tax-exempt entity is a
party to a prohibited tax shelter trans-
action is based on all the facts and cir-
cumstances. If the taxable party knows
or has reason to know that a prohibited
tax shelter transaction involves a tax-
exempt, tax indifferent or tax-favored
entity, relevant factors for deter-
mining whether the taxable party
knows or has reason to know that a
specific tax-exempt entity is a party to
the transaction include—

(i) The extent of the efforts made to
determine whether a tax-exempt entity
is facilitating the transaction by rea-
son of its tax-exempt, tax indifferent or
tax-favored status (or is identified in
published guidance, by type, class or
role, as a party to the transaction); and

(ii) If a tax-exempt entity is facili-
tating the transaction by reason of its
tax-exempt, tax indifferent or tax-fa-
vored status (or is identified in pub-
lished guidance, by type, class or role,
as a party to the transaction), the ex-
tent of the efforts made to determine
the identity of the tax-exempt entity.

(b) Definition of tax-exempt party to a
prohibited tax shelter transaction. For
purposes of section 6011(g), a tax-ex-
empt entity is a party to a prohibited
tax shelter transaction if the entity is
defined as such under §53.4965-4 of this
chapter.

(c) Definition of taxable party—(1) In
general. For purposes of this section,
the term taxable party means—

(i) A person who has entered into and
participates or expects to participate
in the transaction under §§1.6011-
4(c)(3)(A)(A), (B), or (C), 20.6011-4,
25.6011-4, 31.6011-4, 53.6011-4, 54.6011-4,
or 56.6011-4 of this chapter; or

(ii) A person who is designated as a
taxable party by the Secretary in pub-
lished guidance.

(2) Special rules—(i) Certain listed
transactions. If a transaction that was
otherwise not a prohibited tax shelter
transaction becomes a listed trans-
action after the filing of a person’s tax
return (including an amended return)
reflecting either tax consequences or a
tax strategy described in the published
guidance listing the transaction (or a
tax Dbenefit derived from tax con-
sequences or a tax strategy described
in the published guidance listing the
transaction), the person is a taxable



		Superintendent of Documents
	2012-05-31T01:55:30-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




